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Sb: 271/STP-HCTP Thira Thién Hué, ngay 30 thang 01 nam 2024

V/v huéng dan nghiép vu ching thuc

Kinh gtri: Phong Tu phap huyén Quang Dién

S¢ Tu phap nhan dugc Cong vin sé 01/TP ngay 04/01/2024 cua Phong Tu
phap huyén Quang Pién dé nghi huéng dan nghiép vu chung thyce chir ky trong ban
cam két va chimg thyuc vin ban khai nhan di san thira ké theo phap luat ctia ba Hoang
Thi Thay, S& Tu phap o ¥ kién nhu sau:

1. Viéc lap di chuc cia ba Hoang Thi Nga c6 dam bdo theo quy dinh cua
phap luat hay khong

Do di chic dugc 1ap ndm 2004 nén xem x¢t cac quy dinh cua phap luét co hi¢u
luc thi hanh tai thoi diém 13p di chuc, cu thé nhu sau:

- Khoan 1 DPiéu 655 B6 luat dan sy nam 1995 quy dinh:
“Di chiic dwrge coi la hop phdp phdi c6 dii cdce diéu kién sau déy:

@) Nguoi lgp di chic minh madn, sdng sudt trong khi ldp di chiic; khéong bi lira
doi, de doa hodc cuong ép;

b) Noi dung di chuc khong trai phdp ludt, dao dirc xd hoi; hinh thuc di chuc
khong trai quy dinh cua phdp luat.”

- Piéu 661 Bo !uélt Dan sy nam 1995 quy dinh thﬁ tuc 1ap di chic tai Cong
chirng nha nudc hodc Uy ban nhan dan xa, phuong, thi tran:

“Viéc ldp di chuc tai Cong chung nha nudc hoac Uy ban nhan dan xd, phuong,
thi tran phai tudn theo thu tuc sau day:

I- Nguoi ldp di chuc tuyén bé néi dung ciia di chiic trude cong chirng vién
hodic nguoi c6 tham quyén chimg thire cua Uy ban nhan dan xa, phwong, thi tran.
Céng chitng vién hodc nguwoi cé tham quyén chimg thwc phdi ghi chép lai néi dung
ma nguoi Igp di chitc da tuyén bo. Newoi ldp di chiic ky hodc diém chi vao ban di
chiic sau khi xdc nhdn ban di chiic da dwoc ghi chép chinh xdc va thé hién ding y chi
ciia minh. Cong chiing vién hodc nguoi cé tham quyén chirng thiee ciia Uy ban nhén
dan xa, phwong, thi tran ky vao ban di chiic.

2- Trong truong hop nguoi lap di chuc khong doc dwoc hodc khong nghe duoc
ban di chiic, khong ky hodc khéng diém chi dwoc, thi phdi nho ngwoi lam chimg va
nguoi ndy phai ky xac nhan trudc mat cong ching vién hodc nguoi co tham quyén
chung thyc cua Uy ban nhan dan xd, phuong, thi tran. Cong ching vién, nguoi co
tham quyén chimg thiee ciia Uy ban nhdn ddn xd, phirong, thi tran chiing nhédn ban di
chuc truwoc mat nguoi ldp di chuc va nguoi lam chung ™.

- Khoan 1 Biéu 106 Luat Pat dai naim 2003 quy dinh:
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“Nguoi sir dung dat duoc thyc hi¢n cac quyén c}guyé?n,doxi,l chuyén nhwong, cho
thué, cho thue lai, thia ke, tang cho quyén su dung dat; the chdp, bao lanh, gop von
bang quyen su dung dat theo quy dinh tai khoan 2 Diéu 110; khoan 2 va khoan 3
Piéu 112,; cac khoan 2, 3, 4, 5, 6, 7 vg‘l 8 Piéu 1]3; khoan 2 Diévu 115; diégn b khoan
1, cdg diem b, ¢, d, d va e khoan 3 Biéy 119; diem b khoan 1, diem b va diem c khoan
2 Diéu 120 cua Ludt nay khi co cac diéu kién sau day:

a) C6 gidy chitng nhdn quyén sir dung dt;

b) Pat khéng cé tranh chép;

¢) Quyén sir dung dat khéng bi ké bién dé bao dam thi hanh dén;

d) Trong thoi han sir dung dat.”

- Khoan 1 Diéu 24 Nghi dinh s6 75/2000/ND-CP ngay 08/12/2000 ctia Chinh
phu vé cong chiing, chirng thuc:

“I. Uy ban nhdn dén cdp xd cé tham quyén thiee hién cdc viée sau day:

a) Chitng thuc chit ky ciia cong dan Viét Nam trong cdc gidy to' phuc vu cho
viéc thuc hién cdc giao dich dan su o trong nuoc;

b) Chitng thuc di chuc, van ban tu choi nhan di san;

¢) Cdc viéc khac theo quy dinh cua phap ludt.”

- Piéu 43 Nghi dinh s6 75/2000/ND-CP ngay 08/12/2000 cta Chinh phua vé
cong chung, ching thyc:

“Loi chitng cua nguoi thuc hién cong chirng, chieng thwc phai ghi ro: thoi diém
giao két hop dong, dia diém cong chung, chung thuc, nang lwc hanh vi dan su, chir

ky ciia cdc bén va ndi dung thod thudn cia cac bén, triv truong hop quy dinh tai Piéu
49 cua Nghi dinh nay.”

- Piéu 50 Nghi dinh sé 75/2000/ND-CP ngay 08/12/2000 ctia Chinh phu vé
cong ching, ching thuec:

“l. Newoi lap di chuc phai tw minh yéu cau viéc cong chung, chung thue di
chuc; khong cong chung, churng thuce di chuc thong qua newoi khac.

2. Trong trwong hop tinh mang bi cdi chét de doa do bénh tdt hodc nguyén
nhdn khdac ma nguoi ldp di chic khong thé dén tru s¢ ciia co quan nha nudc c6 tham
quyén cong chimg, chirng thuc, thi viéc cong ching, ching thwc di chic duoc thuc
hién tai ché & hodc noi ¢6 mdt ciia nguwoi lap di chuc. Poi voi viée ldp di chic ma
tinh mang bi cdi chét de doa, thi khong nhdt thiét phdi xudt trinh gidy to theo quy
dinh tai khoan 1 Piéu 41 cia Nghi dinh nay.

3. Nowoi thuc hién cong chimg, chirng thiee phdi xdc dinh vé trang thdi tinh
than cua newoi lap di chuc.

Néu nghi ngo nguoi Idp di chiic bi bénh tdm than hodc mdc cdc bénh khédc ma
khong thé nhdn thirc va lam chii dwoc hanh vi ciia minh hodc xét thd'y viéc lap di chuc
c6 dau hiéu bi liva doi, de doa hodc cuedng ép, thi nguwoi thwc hién cong chirng, chirng
thwc khong cong chung, chirng thuce di chuc do.



3

4. Viéc cong chirng, chimg thiee di chiic lién quan dén bat dong san cé thé dwoc
thwe hién tai bat ky co quan nha nwdc co tham quyén cong chung, chirng thuc nao.

5. Viéc sira doi, b6 sung, thay th,é’, huy bé mét phan hodc todn bo di chuc co thé
dwoc cong chiung, chung thyc tai bat ky co quan nha nwoc co tham quyén cong
chitng, chirng thuce nao.”

- Khoan 3 muc I Thong tu s6 03/2001/TT-TP-CC ngay 14/3/2001 cua B6 Tu
phap vé huong dan thi hanh Nghi dinh s6 75/2000/ND-CP ngay 08/12/2000 cua
Chinh phu vé cong ching, chirng thyc:

“3. Viéc diém chi_dwoc thay thé cho viéc ky trong cdc gidy to véu cdu cong
chimg, chimg thuc, néu nguoi yéu cau cong chirng, ching thuc khong ky dwoc do
khuyét tat hoac khong biét ky.

Viéc diém chi ciing co thé dwoc thuc hién déng thoi voi viéc ky trong cac
truong hop sau day:

a. Cong chung, chung thyc di chuc,
b. Theo dé nghi ciia nguoi yéu cau cong chirng, chirng thuec.

c. Theo yéu cau cua nguoi thuc hién cong chimg, chung thuc khi xem xét cdc
gidy to xudt trinh, néu xét lhay chwa ré rang vé nhdn dang nguoi yéu cdu cong
chimg, ching thuc; nguoi yéu cau cong chirng, ching thyc it khi ky hodc xét thdy can
thiét d@é bao vé quyén loi cho nguwoi yéu cdu cong chitng, chirng thuec.

Khi diém chi, ngwoi yéu cau cong chirng, chimg thuc sir dung ngdn tré phdi;
néu khong thé diém chi bang ngdn trd phdi, thi diém chi bang ngdn tré trdi; truong
hop khéng thé diém chi bang hai ngén tré dé, thi diém chi bang ngdn khéc; sau khi
diém chi phdi ghi ré viéc diém chi d6 bang ngdn ndo, cia ban tay nao.

Huéng déan néu trén ciing dwoc dp dung doi voi viéc diém chi cia nguoi lam
chung.”

Qua xem xét Ban di chuc ctua ba Hoang Thi Nga dugc 1ap ngay 25/9/2004, S¢
Tu phap thay rang Uy ban nhan din xa Quang Phu da thyc hién ching thuc di chtc
cho ba Nga co ban phu hop trinh ty, tha tuc theo cac quy dinh néu trén.

2. Viéc ong Hoang Manh Thanh va 6ng Hoang Manh Chién l4p viin ban
tir choi nhan di san

- biéu 620 B luit Dan sy nam 2015 quy dinh:

“]. Ngwoi thira ké c6 quyén tir chéi nhdn di san, triv trwong hop viéc tie choi
nham tron tranh viéc thyc hién nghia vu tai san cua minh doi voi nguoi khac.
2. Viéc tir chéi nhén di san phdi dwoc ldp thanh vin ban va giri dén nguoi quan

Iy di san, nhitng nguoi thira ké khdc, ngwoi dwoc giao nhiém vu phan chia di san dé
biét.

3. Viéc tir choi nhén di san phdi dwoc thé hién trude thoi diém phdn chia di

san.

- biéu 59 Luét Cong ching quy dinh:
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“Ngueoi thira ké c6 thé yéu cdu cong chieng vin ban tir chdi nhan di san. Khi
véu cdu céng chieng vin ban tir chéi nhdn di sdn, nguoi yéu cau cong chieng phdi
xudt trinh bdn sao di chiic trong truong hop thira ké theo di chiic hodc gidy to chirng
minh quan hé gitta nguoi dé lai di san va nguoi yéu cau céng chimg theo phap luat
Vé thira ké; gidy chitng tir hodc gidy to khdc chitng minh nguoi dé lai di san dd chét.”

Can cu quy dinh néu trén thi 6ng Hoang Manh Thanh va 6ng Hoang Manh
Chién c6 quyén tu chdi nhan di san (trw truong hop viéc tir choi nham tron tranh viéc
thwe hién nghia vu tai san cua minh doi voi nguoi khdc).

3. Pdi voi viéc chirng thue chir ky tai ban cam két khai nhan di san thira
ké ctia ba Hoang Thi Thuy

- Khoan 1 Piéu 24 Nghi dinh s6 23/2015/ND-CP, quy dinh:
“Nguoi yéu cau chitng thwce chiv ky ciia minh phdi xudt trinh cdc gidy to sau
day:
~a) Ban chinh hodc ban sao co chimg thyc Gidy chitng minh nhén déan hodc H¢
chiéu con gid tri swr dung;

b) Giay to, van ban ma minh sé ky” .

- Piéu 25 Nghi dinh sé 23/2015/ND-CP quy dinh nhiing truong hop khong
duogc chung thuc chit ky:

“I. Tai thoi diém chimg thire, nguoi yéu cau chimng thwe chiv ky khéng nhdn
thuee va lam chu dwoc hanh vi cua minh.

2. Ngwoi yéu cau ching thuc chiv ky xudt trinh Gidy chitng minh nhdn ddn
hoac Ho chiéu khong con gid tri s dung hodc gia mao.

3. Gidy t0, van ban ma nguoi yéu cau chitng thue ky vao c6 néi dung quy dinh
tai Khoan 4 Piéu 22 cua Nghi dinh nay.

4. Gic?y t0, van ban co ngi dung la hop dong, giao dich, trir cdc truong hop quy
dinh tai Biém d Khoan 4 Diéu 24 cua Nghi dinh nay hoac truong hop phdp ludt co
quy dinh khac”.

Khi thye hién thu tuc ching thyc chr ky, nguoi co thAm quyen ching thuc
khong dugc bat budc nguoi yéu cau chung thuc phai nop hodc xuét trinh thém cac
gidy to ngoai nhiing gidy to da dugc quy dinh tai khoan 1 Piéu 24 Nghi dinh s6
23/2015/ND-CP néu trén.

Tuy nhién, tai ban cam két khai nhan di san thira ké ctia ba Hoang Thi Thuy co
c6 ndi dung: “Néu c6 nguwoi ndo chieng minh dwoc ho la nguoi thira ké dwoc phdp
ludt cong nhan va xdac dinh dwoc phc”in di san ma ho dwoc phap ludt cong nhdn thi toi
hoan toan chiu trach nhiém trudc phap lugt. Téi cam doan sé dem tai san cua minh
dé dam bdo thuwc hién ding theo quy dinh cia phap Zuat DPoéng thoi, khéng khiéu nai,
khiéu kién hodc khoi kién bat cir ndi dung nao vé sau” .

7 VIG;‘C xac dinh thu’a, ké theo phap luat, thua ké theo di chuc 1a do co quan co
tham quyen xem x¢&t, quyét dinh va chiu trach nhiém truéc phap luat viéc ap dung cac
quy dinh cu thé cta phap luat (thong qua thu tuc théa thuan phan chia di san, khai
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nhén di san ... theo quy dinh tai Luat Cong ching; Nghi dinh so 23/2015/Nb-CP
ngay 16 thang 02 nam 2015 ctia Chinh phu vé cip ban sao tir s6 gdc, chig thue ban
sao tir ban chinh, chimg thuc chit ky va ching thuc hop ddng, giao dich va cic vin
ban hudng dan thi hanh). Nhu vy, ndi dung cam doan néu trén ctia ba Thuy 1a khong
phu hop véi cac quy dinh vé cong ching, chimg thuc. Do d6, cin ctr Khoan 3 Piéu
25 Nghi dinh s6 23/2015/ND-CP, Uy ban nhan dan xa Quang Phu tr chdi ching thuc
chir ky.

4. Vin ban Kkhai di san thira ké theo phap luit ciia ba Hoang Thi Thiy cé
ding quy dinh cia phap luat khong

- Piéu 651 B6 luat Dan su quy dinh:
“]. Nhitng nguoi thiva ké theo phdp ludt dwoc quy dinh theo thir tw sau déy:

a) Hang thuwa ké thu nhdt gom: vo, chong, cha de, me dé, cha nuoi, me nuoi,
con dé, con nuoi cua nguoi chét;

b) Hang thira ké thir hai gom ong noi, ba ngi, ong ngoai, ba ngogi, anh rugt,
chi rudt, em rudt ciia ngwoi chét; chdau rudt ciia ngwoi chét ma ngwoi chét la éng ni,
ba noi, ong ngoai, ba ngoai;

¢) Hang thira ké thir ba gém: cu ndi, cu ngoai ciia nguoi chét; bdac rudt, chi
rudt, cdu rudt, cé rudt, di rudt ciia nguoi chét; chau rudt cia nguoi chét ma Nnguoi
chét la bdac rudt, chii rudt, cdu rudt, cé rudt, di rudt; chat rudt cia nguoi chét ma
nguoi chét la cu néi, cu ngoai.

2. Nhitng ngueoi thira ké cing hang dwoc hwéng phan di san bang nhau.

3. Nhitng nguoi o hang thira ké sau chi duwoc huong thira ké, néy khong con ai
0 hang thira ké trudc do da chet, khong co quyén hwong di san, bi truat quyén huong
di san hoac tw choi nhan di san”.

- Khodn 5 Piéu 9 Nghi dinh s6 23/2015/ND-CP ngay 16 thang 02 nim 2015
ctia Chinh phu vé cip ban sao tir sd gbc, ching thue ban sao tir ban chinh, chung thyuc

chit ky va chtng thue hop dong, giao dich quy dinh vé nghia vy, quyén cta nguoi
thuc hién ching thuc:

- "Yeu cau co quan, t6 chire, cd nhan co lién quan cung cdp théng tin can thiét
dé xac minh tinh hop phap cua gidy to, van ban yéu cau chung thuc”.

- Khoan 2 Piéu 35 Nghi dinh s6 23/2015/ND-CP quy dinh:

“‘Ngu’d’i thuc hién chung thuc chiu trdch nhiém vé thoi gian, dia diém giqo két
hop dong, giao dich; nang lyc hanh vi dan su, y chi tw nguyén, chir ky hodc diém chi
cua cac bén tham gia hop dong, giao dich.

Ngueoi thue hién chitng thuc c6 quyén tir choi ching thwe hop dong, giao dich
co ngi dung trai phdp luat, dao diec xa hoi”.

Theo zc,:iéy xac nhan nhan than cua Cong an xa Quang Phu thi ba Nga c6 chong
la 6ng Nguyén Phong, sinh ndm 1931 va tap két ra Bac tir nam 1954 hién nay khong
10.
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Do d6, truong hop ba Nga khai nhan di san thura ké theo phap luat thi Uy ban
nhan dan xa can yéu cau nguoi dan cung cap cac thong tin can thlet dé x4c minh
thong tin vé 6ng Nguyén Phong; xem xét cac quy dinh cua phap luat vé dit dai va cac
van ban phéap luat co lién quan dé giai quyét ho so hodc tir chdi giai quyét theo quy
dinh.

S& Tu phap tra 1oi dé Phong Tu phap nghién ctru, huéng din Uy ban nhan dan
xa Quang Phu thuc hi¢n./.

Noi nhgn: TUQ. GIAM POC

-Nhw rén; TRUONG PHONG HANH CHINH TU PHAP
- Giam doc So; _

- Luu: VT, HCTP.

Tran Ngoc Tuén
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